INTRODUCTION
2007 marked the 35th anniversary of the enactment of Title IX.
2 Since its enactment, perhaps no other federal statute has had a greater impact on the operation of athletics, especially at the collegiate and high school levels.
Although the law's impact has been felt in the athletic realm, Title IX is not focused on athletics. Instead, Title IX focuses on educational activities provided by schools and other institutions as it states that " [n] o person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance." The purpose of this research is to analyze the history of the litigation and other important developments that have taken place since the enactment of Title IX in 1972. By understanding this history, and the significant developments that have taken place along the way, practitioners, scholars and athletic participants can better understand the various ways that Title IX impacts athletics.
METHODOLOGY
Research for this study was conducted on the Westlaw and Lexis/Nexis legal research databases in order to ensure that the results found were the most complete possible. 4 In addition, because Westlaw and Lexis/Nexis do not carry the same cases, it was important to conduct research on both systems in order to ensure that the results were as complete as possible. Research was conducted in four distinct steps.
Step One
The first step involved general research for cases involving Title IX on comprehensive case search databases. On Westlaw, this initial search was conducted in the "All State and Federal Cases" database "ALLCASES." On Lexis/Nexis, this initial search was conducted in the "Federal and State Cases, Combined" database. Both of these databases provide comprehensive access to all of the cases contained on each search engine.
Each initial search was done using terms and connectors searching with the specific terms -"Title IX" or "Education Amendments" or "20 U.S.C. §1681." The "or" connector was specifically selected so that cases would be found containing any of the terms individually or containing any combinations of the terms.
Each search was done for each individual year by specifying inclusive yearlong date ranges (e.g. from 1//1/1972 to 12/31/1972) to ensure that no cases were missed.
Finally, the case results were separated by year and put into initial tables. Overall, at this step there were over 1000 cases initially collected.
2008] REVIEW OF TITLE IX LITIGATION 129
Step Two
After completing the initial case searches by year, the second step focused on Shephardizing Title IX and the law's implementing regulations. 5 When one enters a case citation into Shephards on Lexis the results will show the prior history to that case along with any further case history that may have impacted that case. In addition, for cases or any other sources that Shephards indexes, it will provide references to any other sources that refer to the initial source. Therefore, by inserting the citation to Title IX (20 U.S.C. §1681(a)) and the regulations (34 C.F.R. 106.41) one can cross reference any cases or other sources that have mentioned either the law or the regulations. As of January 3, 2008, the Shepards report for Title IX (20 U.S.C. §1681(a)) included 653 references to cases.
The Shepards results for the law and regulations were then cross referenced with the results found in Step One. Any new cases were then added into the overall case results tables.
Step Three
After collecting all of the cases from Steps One and Two, the authors began to review the cases to determine whether they were in some way connected to athletics. Of particular note, only cases that specifically involved situations within the sport or athletic context were included. Many cases dealing with Title IX in the educational setting (the actual focus of the law) were not included. These cases focused on many different claims including discrimination in hiring or promotions of teachers; sexual harassment of teachers or students; retaliation in hiring or firing of teachers; claims of discrimination in sports in prisons; and student claims related to admissions, awards or course work. As a result, several of the cases that developed the claims that can be brought under Title IX are not included in the research results, although they will be mentioned in this article, because they are not sport cases. 6 As the final part of this step, a final follow-up search was conducted on Lexis searching for -"Title IX" or "Education Amendments" or "20 U.S.C. §1681" and sport or athlet!, focusing on cases from 1972 to the end of 2007. The "!" connector was used in order to ensure that the search found cases with 5. Shepards is a citation service owned by LexisNexis that is typically used to validate case results.
6. See, e.g., Grove City Coll. v. Bell, 465 U.S. 555 (1984) . JOURNAL OF LEGAL ASPECTS OF SPORT [Vol. 18:1 words including "athlete," "athletic," and other similar words. This final search focused only on cases in sport or athletics to insure that no cases were missed.
Step Four
In the Step Four, cases were reviewed with a focus on results that actually dealt with Title IX. Cases were included in the results portion of this study only if they dealt with dispositive claims and outcomes that dealt with a Title IX issue. For ease of understanding, claims were separated into the following eleven general categories:
• Exclusion of boys from girls teams • Exclusion of girls from boys teams • Program inequalities (equal opportunity) 7 • Accommodation issues (interests and abilities) 8 • Sexual harassment claims against a coach or school • Peer sexual harassment claims • Elimination of boys teams or opportunities • Elimination of girls teams • Employment discrimination • Other (a catchall for remaining claims)
At the same time, to categorize the results in these cases, the case outcomes were separated into seven distinct categories:
• Motion -claims dismissed (no Title IX decision) • Motion -claims proceed / remand • Motion for summary judgment granted / Claim dismissed (claim ends with no Title IX violation found) • Motion for summary judgment granted / Claim dismissed (claim ends with Title IX violation found)
• No Title IX violation • Title IX violation 7. These claims focus on different aspects of an athletic program, including equipment, facilities, monetary support, and scheduling of sports.
8. These claims focus on the accommodation of the interests and abilities of athletes as described in the three part test that will be discussed infra.
• Other Finally, important developments impacting Title IX, including government interpretations and clarifications, and cases not impacting athletics (although not included in the overall numbers), are included in the study.
RESULTS
The results of this study were separated into two distinct categories, (1) overall results, and (2) results categorized by decade. Of specific note, for each decade the authors also focused on important developments and case decisions during that time period, in addition to an overall analysis of the claims brought and outcomes realized during that time.
Overall
Overall this study found 190 cases involving Title IX claims in the athletic setting.
9 Over the 36 year span covered, there was an average 5.3 cases per year. Interestingly, in seven years during this time period (1972, 1973, 1974, 1975, 1984, 1989 and 1990) , there were no Title IX cases found.
The first Title IX case was in 1976.
10
Still, it is important to note that almost half of the cases (47%) found were decided in the past eight years, with 89 cases from [2000] [2001] [2002] [2003] [2004] [2005] [2006] [2007] . Adding the 69 cases found in the 1990s (or 36% of the total) to these 89 cases, 83% of the cases found in this study were decided since 1990, while only 17% of the cases found were in the 1970s or 1980s (1970s = 7 cases = 4% | 1980s = 25 cases = 13%). Figure 1 illustrates the increasing number of Title IX cases over the past 36 years.
9. As a final clarification, it should be understood that many Title IX cases have an extensive procedural history. The authors determined to include only cases that involved actual substantive decisions related to the Title IX claims and outcomes mentioned in Step Four. Therefore, decisions involving petitions to intervene or extension orders, were not included in these results.
For The highest number of cases were found in 1998 with 15 decisions. Four other years had 14 decisions including 1999, 2002, 2006, and 2007. 11 The 190 cases found in this study were decided in 35 different states and the District of Columbia. This means that 70% of the states in the United States have encountered some form of Title IX litigation in the athletics area. The average amount of cases per state was 5.3, with a median of 3 cases.
The state with the highest number of Title IX related cases was Pennsylvania with 19, followed by New York with 15, Illinois with 13, North Carolina with 11, and five states with 10 cases each. These nine states (Pennsylvania, New York, Illinois, North Carolina, Alabama, Kansas, Ohio, Michigan, and Texas) accounted for 57% of the total cases found. Fifteen states represent the low end of the range with no Title IX sports cases that have been reported. Interestingly, 11 of these 15 states are currently among the lowest in population density.
12 Table 1 1972  1973  1974  1975  1976  1  1977  1  1978  2  1979  2  1  1980  2  1  1  1  1981  4  2  1982  2  1  1  1983  1  1984  1985  2  1986  2  2  1987  1  1988  1  1  1989  1990  1991  1 Another way to look at the results of this study is by looking at the level of sport involved in the cases. Cases separated into three distinct levels of sport participation, collegiate, high school, and other. The other category included cases dealing with issues at the junior high and elementary school level. With the incredible scrutiny of collegiate athletics it is not surprising that 57% of the cases found for this study, or 109 cases in all, dealt with issues at the collegiate level. It is more surprising to some that 38% of the cases (72) dealt with issues at the high school level. Although Title IX issues are not as well known or discussed involving high schools and high school athletes, this study clearly shows that the fight for equality begins before college for many. Finally, only 9 cases (5%) were in the junior high or elementary school level. Although there may be Title IX problems even at these lower levels of athletic participation, there is little litigation at this level, perhaps demonstrating that litigants wait until the athletes involved are in high school where this study found 72 cases, to bring these issues to court.
Although the particular claims and outcomes discussed in the results section focused on each decade, it is also interesting to look at some overall numbers in these areas.
The percentages of cases involving the ten types of claims found in this study:
1. Program inequalities (equal opportunity) = 22% (41 cases) 2. Employment discrimination = 19% (37 cases) 3. Sexual harassment claim against a coach or school = 11% (20.5 cases 15 ) & Peer sexual harassment claims = 11% (21.5 cases) 4. Other (a catchall for remaining claims) = 9% (17 cases) 5. Accommodation issues (interests and abilities) = 7% (13 cases) & Elimination of boys teams or opportunities = 7% (12.5 cases) 6. Exclusion of girls from boys teams = 6% (11 cases) 7. Elimination of girls teams = 4% (8.5 cases) & Exclusion of boys from girls teams = 4% (8 cases)
With so much focus in scholarship and the media on program inequities and the lack of opportunities for women in sports, it is particularly interesting that the second most litigated claim area involved employment discrimination issues not related to participation opportunities for athletes. Finally, the percentages of cases reaching the seven outcomes categorized in the cases found in this study were as follows: This demonstrates that courts are often faced with multiple motions by the parties involved, and the losing party will usually appeal. This is clearly represented by the 29% of cases where the result was a remand of the case to a lower court so that the claims proceeded further. It is also interesting to note that out of the 190 cases in this study only 29 cases, or 15%, found a violation of Title IX. As many of the cases did not reach a decision related to an analysis of a particular violation (i.e. cases where claims were allowed to proceed but no decision was made on a violation), this 15. Categories with half numbers include cases that brought two distinct claims.
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By Decade
Beyond the overall information found in this study, this analysis will now shift to an analysis of the results found in each decade covered. This analysis will include a discussion of important cases and developments in the particular decade and a look at the particular claims and outcomes of the cases found.
1970s
Although Title IX was passed by Congress on June 23, 1972, beyond its blanket provision mandating protection from discrimination for both sexes, the law did not provide clear guidance as to how to enforce this mandate. During the remaining years of the 1970s, there were only seven cases dealing with Title IX within the athletic context.
Although cases as early as 1973 mentioned this new federal law, it was not until 1976 that the first case involving athletics was litigated. 16 Instead, the 1970s were marked by several significant developments from the federal government.
Important Developments and Cases
Section 1682 of Title IX provided that the federal agencies responsible for providing federal financial assistance to schools and other educational programs, were also responsible for issuing rules and other guidance to "effectuate the provisions" of Title IX. 17 However, for the first two years of the existence of the statute, no agency took action.
Finally This general provision is then augmented with the regulations focus on "equal opportunity for both sexes" in any high school, college or intramural sport.
21
In order to assess this equal opportunity and to provide some guidance for schools and for the Department as it evaluates schools, the regulations then provide ten factors that are used to assess whether a particular program provides equal opportunity for both sexes:
(1) Whether the selection of sports and levels of competition effectively accommodate the interests and abilities of members of both sexes; (2)The provision of equipment and supplies; (10) Publicity.
22
The benchmark for Title IX compliance had been established, schools now had notice of specific expectations, and potential plaintiffs had grounds to establish a cause of action. However, there was very little litigation. One possible explanation is that the Regulations provided for an "adjustment period" that allowed elementary schools just one year to come into compliance, but gave three years for high schools, colleges and universities. 
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would proactively conduct investigations to determine whether schools were in compliance. While female athletes across the country were demanding more opportunities and benefits, the National Collegiate Athletics Association (NCAA) was in court trying to have the regulations invalidated. 24 The NCAA sued the Secretary of the Department of Health, Education and Welfare, claiming, among several claims, that the regulations were overbroad because intercollegiate athletic programs do not directly receive federal financial assistance and that the Department exceeded its authority in promulgating the regulations without making express findings that they were consistent with the objectives of each statute under which federal financial assistance could be awarded to educational institutions. 25 The Department moved to dismiss and the court sustained the motion finding that because the NCAA is not the recipient of federal funds, Title IX does not directly apply to the association and the regulations impose no duties on the organization.
26 Therefore, the court concluded that there was no justiciable case or controversy between the NCAA and the Department, nor was there a case or controversy that is ripe for judicial determination.
27
Even with the regulations in place, interested parties still did not understand how to follow the regulations in order to enforce the mandates of Title IX. As a result, in 1979, OCR issued a Policy Interpretation targeted at intercollegiate athletics programs, though specifically applicable to high school, intramural and club sports. 28 The purpose of the policy interpretation was to explain the regulations, to provide a framework to resolve Title IX complaints and to provide additional guidance for institutions on the requirements for compliance with Title IX in intercollegiate athletic programs. The interpretation then intends to clarify the meaning of "equal opportunity" from the regulations. It also provides the factors and standards from Title IX and the regulations to be used in determining whether an intercollegiate athletics program is in compliance.
The policy interpretation is separated into three distinct areas: Female Students: Pursuant to the regulation, the governing principle in this area is that the athletic interests and abilities of male and female students must be equally effectively accommodated.
29
The focus of the litigation reported in this study is on parts two and three of the regulations. Part two, dealing with "Compliance in Other Program Areas" focuses on assessing equal opportunity in the provision of the second through tenth factors provided in the regulations. Each of these factors is then analyzed using a four step process. The first step calls for an assessment of each individual factor by comparing the availability, quality and kinds of benefits, opportunities, and treatment afforded members of both sexes. 30 Next, if there are inequalities, the Department will look at any nondiscriminatory factors that may account for the disparity.
31 If a disparity is still apparent, the third step provides for individual criteria used to evaluate the nine factors from the regulations. For instance, in assessing the factor of "Scheduling of Games and Practice Times," 32 the policy interpretation provides that the following criteria must be analyzed: This four step process used to assess "Compliance in Other Program Areas" has become particularly important in the many cases dealing with scheduling and facility issues in high school athletics. The other part of the policy interpretation that has been the focus of much of the litigation and scholarship within the area is part three dealing with "Compliance in Meeting the Interests and Abilities of Male and Female Students." Although this part provides many other factors and tests used to assess compliance in this area, 35 no test has received more publicity than the three part effective accommodation test:
33. Policy Interpretation, supra note 34. 34. Id. 35. For instance there is another test used to assess equal opportunity in the selection of sports. This test assesses
(1) Whether the competitive schedules for men's and women's teams, on a program-wide basis, afford proportionally similar numbers of male and female athletes equivalently advanced competitive opportunities; or (2) Whether the institution can demonstrate a history and continuing practice of upgrading the competitive opportunities available to the historically disadvantaged sex as warranted by developing abilities among the athletes of that sex.. This test has become the focal point of the media, special interest groups, and the courts over the past 28 years. Even given this framework of regulation, for the first few years after the enactment of Title IX courts did not allow plaintiffs to bring claims under the statute. In fact, in the first two cases found in this study, the courts held that the plaintiffs, female student athletes, could not bring a private claim under Title IX because no private right of action was provided by that statute.
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37 It was not until 1979, coincidentally the same year that the Policy Interpretation was enacted, that this changed.
In Cannon v. University of Chicago a student sued claiming that she was denied admission to medical school based on her sex in violation of Title IX.
38
The district court granted the school's motions to dismiss finding that the statute did not authorize a private right of action for a person claiming to be injured under the statute.
39
The United States Court of Appeals for the Seventh Circuit affirmed. 40 The Supreme Court found that a woman who was denied admission to an educational program of a federally funded program, on the basis of sex, was exactly the type of individual who should be able to seek 36 This study found only seven cases in the 1970s. One of those cases found a violation of Title IX, 43 and even the one case that found no violation of the statute did so because the court found no private right of action to enforce Title IX. 44 Obviously, after the Cannon decision this type of result has changed.
In the end, perhaps no decade has seen more significant developments than the 1970s. During the 1970s Title IX was enacted, the regulations and policy interpretation were put forth and the Supreme Court found that a private litigant can bring a claim under Title IX. Every attorney, scholar and litigant must understand these early developments in order to understand gender equity law today.
1980s
Once the Supreme Court established that there was a private right of action that could be used to enforce the provisions of Title IX, the next decade saw an explosion of litigation.
Important Developments and Cases
Although individuals could now sue to enforce Title IX, there was confusion as to who could be sued. The problem was that courts were inconsistent as to what was a program receiving "federal financial assistance" as required under the law. 45 The culmination of the issue was in a case that made its way to the United States Supreme Court in 1984. 41. Cannon, 99 S.Ct. 1946 . 42. Cannon, 99 S.Ct. at 1965 -1966 46 Students at the college received federal financial aid in the form of Basic Educational Opportunity Grants (BEOGs). The Department of Education declared that the college was a recipient of federal financial assistance and initiated administrative proceedings to declare the college as well as its students ineligible for federal funding, including BEOGs. 47 The Supreme Court held that Title IX did apply to the college because its students received BEOGs. Specifically, the Court declared that the college's financial aid program, and not the entire college, was the program or activity that received federal funding, and therefore BEOGs could be terminated because the college had refused to execute an assurance of compliance with Title IX.
48
Under the Grove City College decision, unless the athletic department directly received federal funding, it did not have to comply with Title IX. In the next three years, five courts found that a Title IX claim could not be brought due to this lack of specific departmental financial funding.
49
In response to these cases, and seeking to restore Title IX to its intended focus, Congress passed the Civil Rights Restoration Act on March 22, 1988. 50 The Act enumerates that Title IX should be interpreted through an institution wide, rather than program specific, approach. Specifically in reference to schools, the Act provides that "the term 'program or activity' and 'program' mean all of the operations of--. . . (2)(A) a college, university, or other postsecondary institution, or public system of higher education."
51 Therefore, instead of focusing merely on the particular athletic department involved, if any part, program, or department of a college or university accepts federal funding then the athletic department is subject to Title IX.
Results for the 1980s
Even after the enactment of the Civil Rights Restoration Act, there were no Title IX cases in 1989. Still, on the whole, the 1980s saw three times as 53 Advocates and student athletes had to wait until the 1990s to see the true impact of the Civil Rights Act on Title IX litigation.
1990s
The first real spike in litigation involving Title IX and athletics occurred in the 1990s, two decades after the enactment of the law.
Important Developments and Cases
In 1990, OCR issued the Title IX Investigators Manual.
54 This is the manual that an OCR investigator should use while conducting a Title IX compliance audit of a covered program or entity. The manual provides a clear, consistent direction for investigators to conduct a thorough investigation from receipt of a complaint through the issuance of a letter of findings. It includes 13 sections that examine each of the program components from the regulations and policy interpretation that may be investigated in athletics departments. Appendices that provide models for investigative plans, data requests, forms and explanation of statistical analysis complete the manual.
55
In 1992, the Supreme Court's decision in Franklin v. Gwinnett County Public Schools, significantly strengthened a plaintiff's rights under Title IX.
56
Christine Franklin was a student at North Gwinnett High School who was subjected to continual sexual harassment for two years by Andrew Hill, a teacher and coach.
57
The school was notified of Hill's behavior and investigated, but took no action to stop it. The holding that a damages remedy is available for an action brought to enforce Title IX 62 significantly strengthened the incentive for those student-athletes harmed by sex discrimination to file a private law suit rather than lodge a complaint with the OCR.
On January 16, 1996, OCR released its "Clarification of Intercollegiate Athletics Policy Guidance: The Three-Part Test." 63 The 1996 Clarification provided an updated interpretation and clarification of the three part test by making clear that it provides schools with three separate ways to provide nondiscriminatory opportunities for both sexes. 64 As to the first part of the test focusing on substantial proportionality, the Clarification made clear that participation opportunities must be substantially proportionate to enrollment and that a school must count all athletes receiving some benefits.
65 Perhaps most important, it also made clear that schools could choose to cap or eliminate opportunities for the overrepresented sex in order to comply with this test. This issue only appeared in the litigation found for this study in the 1990s starting with the Kelley v. Board of Trustees and Gonyo v. Drake University, decisions in 1993. 66 Although advocates for male sports have consistently lost in their claims about lost male opportunities, the litigation has continued since 1993, even after this Clarification showed that elimination of opportunities for male athletes can often be a viable way to comply with Title IX.
As to the second part of the test focusing on a history and practice of program expansion, the Clarification showed that schools must be responsive to projected female interests in addition to the interests of enrolled students, and that in order to meet this test they must be able to demonstrate the addition and elevation of sports in response to the needs and interests of 
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Finally, in regard to the third part of the test focusing on full and effective accommodation of the interests and abilities of the underrepresented sex, the Clarification showed that this analysis must include admitted students not yet enrolled but not potential future students and that even if men are overrepresented a school still may not face any problems if it can show women are not interested in participating in sports.
68
This is one of the most controversial aspects of the three part test and will be the focus of further clarifications from OCR. OCR also provided several considerations it will undertake when analyzing whether there is unmet interest at a particular school, including participation at the club and intramural level, participation at the high school and recreational league level in the area and the experience of participants to determine whether they could sustain a team in the particular sport.
69
While OCR was clarifying the role of the effective accommodation test in Title IX compliance, the First Circuit was establishing precedent in the landmark case, Cohen v. Brown University.
70
In 1991, Brown University dropped four sports, women's volleyball and gymnastics and men's golf and water polo because of budget restrictions. The female student-athletes sued for reinstatement of their teams. 71 This First Circuit decision provided an indepth analysis of the history of Title IX, the statutory framework, and the role of the regulation, policy interpretation, and 1996 Clarification. The court specifically stated that the regulation "deserves controlling weight" and that the policy interpretation "warrants substantial deference . . . because the agency's rendition stands upon a plausible, if not inevitable, reading of Title IX. 72 The court also relied on the Clarification for its examples demonstrating how schools may meet the requirements of the three part test. The primary focus of the court's analysis is on Brown's failure to effectively accommodate the interests and abilities of its students, and in analyzing the impact of that failure the court dissects the requirements for measuring effective accommodation. 74 In doing so, early on in this litigation the court identified the first prong of the three part test focused on proportionality as a "safe harbor, as it explained that "a university which does not wish to engage in extensive compliance analysis may stay on the sunny side of Title IX simply by maintaining gender parity between its student body and its athletic lineup." 75 This rationale has since pervaded the Title IX mentality of athletics administrators, often resulting in the elimination of men's programs without creating any opportunities for women in order to achieve compliance. However, the court also made clear, in following the 1996 Clarification that the school's "proposal to cut men's teams is a permissible means of effectuating compliance."
76
On the sexual harassment front, in 1997, OCR developed its "Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, or Third Parties." 77 The manual explains that sexual harassment is discrimination based on sex that is prohibited under Title IX and that schools are required to have grievance procedures through which students can complain of alleged sex discrimination, including sexual harassment. 78 The 1997 Guidance provided definitions of both quid pro quo 79 
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harassment, and the school fails to take immediate and appropriate corrective action. 83 In the end, to deal with all forms of sexual harassment schools must establish grievance procedures, provide for prompt and equitable resolution of sex discrimination complaints, publicize the procedures and full sexual harassment policy, monitor employees to avoid vicarious liability, and after notice of possible harassing conduct a school must take immediate and appropriate steps.
At the end of the 1990s, two very important Supreme Court cases added to this focus on combating sexual harassment. In 1998, in Gebser v. Lago Vista Independent School District, the Court showed that a student can sue for monetary damages for a teacher's (and therefore a coach's) sexual harassment if a school official who has authority to address the harassment is deliberately indifferent in responding to it. 84 Gebser engaged in a sexual relationship with one of her teachers. The relationship was never reported to school officials.
85
When the school district discovered the couple having sex, the teacher was arrested and eventually terminated. 86 Although the school district had failed to establish an anti-harassment policy and had not distributed an official grievance procedure as required by federal regulations, Gebser was not able to recover damages because she failed to prove that an employee with supervisory power over the offending employee actually knew of the abuse, had the power to end it, and failed to do so. 87 Although this is not a sportsrelated case, it establishes the standard of liability for sexual relationships between students and school employees and provides another outlet for students seeking relief from sexual harassment.
In 1999, the Supreme Court further expanded the scope of sexual harassment protection under Title IX, holding that there is a private cause of action under Title IX for individuals who suffer from student-on-student, or peer harassment. 88 In Davis, a fifth grader was the victim of prolonged sexual harassment by a fifth grade classmate. The student complained about the offensive behavior to the classroom teacher, the physical education teacher, The harassment stopped only when the harasser was arrested and pled guilty to sexual battery for his behavior. 90 School officials did nothing to address the situation, even while the victim's grades fell and she contemplated suicide 91 The Supreme Court held that the student has an implied right of action under Title IX when the sexual harassment is so severe, pervasive, and objectively offensive that it effectively bars the victim's access to an educational opportunity or benefit.
92
The institution was liable for damages when school officials acted with deliberate indifference to known acts of harassment in its programs or activities.
93
Results for the 1990s Overall, the 1990s saw an incredible spike in Title IX litigation, especially in the latter half of the decade with almost as many cases in the five year period from 1995 to 1999 (48 cases) as there were from the enactment of Title IX in 1972 to 1994 (53 cases), a 23 year period.
After the Franklin decision, Title IX litigation saw its first large spike in litigation with 24 decisions from the end of 1992 until 1995. Interestingly, until the end of 1995, only three of the 58 cases found for this study in that time period focused on the three part effective accommodation test, 94 the test that now seems to be the focus of most of the litigation and scholarship surrounding Title IX. The 1990s also saw the first cases brought claiming that the elimination of men's opportunities violated Title IX (7.5 cases 95 ), the first claims for sexual harassment by coaches (6 cases) and peer sexual harassment (3 cases), and the first cases to focus extensively on accommodation and the three part test (7 cases).
After 
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trend of men suing due to the elimination of their teams or opportunities, 96 the majority of the remaining cases in this decade focused on sexual harassment issues (nine cases), program inequalities as analyzed under the regulations and policy interpretation (13 cases) and employment discrimination (19 cases).
The 1990s also saw a significant increase in cases wherein courts found a Title IX violation. In the 1970s and 1980s, only two courts found clear violations of the statute. Of course, much of this is due to the lack of understanding of the law before the Cannon decision and the enactment of the Civil Rights Restoration Act. However, during the decade that saw the publication of the 1996 Clarification and the Supreme Court's Franklin, Gebser and Davis decisions, there were 19 cases wherein a court found a violation of Title IX. On the other hand, there were 22 cases wherein the courts found no violation of the statute. In the end, the stage was seemingly set for the 2000s and further scrutiny of schools and other educational programs under Title IX.
2000s
Although this research was completed in 2007, the results for the current decade still contain more cases than any other. This spike in litigation has mirrored a spike in guidance, clarifications and other developments surrounding Title IX.
Important Developments and Cases
The first major development of the decade happened in 2001 when OCR issued its "Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, or Third Parties." 97 The Revised Guidance was a response in part to the Supreme Court's Gebser and Davis decisions. Whereas those cases established the liability standards for private actions and monetary damages for sexual harassment of students under Title IX, the Revised Guidance reiterates that OCR is responsible for enforcing Title IX compliance. It also provides the principles that a school should use to recognize and effectively respond to sexual harassment of students, even in circumstances that would not give rise to a claim for monetary damages. 96. See, e.g., Neal v. Board of Tr., 198 F.3d 763 (9th Cir. 1999 99 The report was based on a questionnaire sent to NCAA and National Association of Intercollegiate Athletics (NAIA) schools. Perhaps most significant was the report's analysis of schools that had cut teams. The report found that since 1992-1993, 386 teams were cut for men, while 150 were cut for women. However, contrary to male advocates who began to sue over the issue in the 1990s, the report found that 72% of schools were able to add women's teams without cutting men's teams; instead they relied on revenue from other sports or outside sources to finance the new teams and did not simply cut men's opportunities to save money. This particular finding has been repeatedly contested by male advocates. 100 2002 marked the thirtieth anniversary of Title IX and the Secretary of Education marked the occasion by creating a Commission on Opportunity in Athletics to study Title IX. The stated purpose of the Commission was to collect information, analyze issues, and obtain broad public input directed at improving the application of current federal standards for measuring equal opportunity for both genders to participate in school sponsored athletics programs.
101
The interests of the members of the Commission, its representatives, the information gathering process, selection of presenters at Town Meetings, and even the charge of the Commission have been widely criticized.
102 The Commission issued a final report on February 28, 2003, including 23 recommendations, of which 15 were unanimously approved.
103
A minority report was issued by two members of the Commission on the same day out of concern that minority views were not adequately expressed in the final Commission report. The letter corrects the letter of transmittal for the 1996 Clarification that identified proportionality as a safe harbor and emphasizes that any of the three parts of the effective accommodation test under the 1979 Policy Interpretation can be used to show that a school is effectively accommodating the interests and abilities of both sexes.
106 Further, it clarifies that nothing within Title IX regulations requires cutting or reducing teams to demonstrate compliance.
107
The practice of cutting teams to achieve numerical proportionality is officially a disfavored practice as it is contrary to the spirit of Title IX to create opportunity. 108 Finally, the letter promised that OCR will conduct an education campaign to explain each prong of the effective accommodation test as a viable means of compliance. 111 The Additional Clarification also specified that under this part of the test an institution may provide fewer opportunities for one sex if the interests and abilities of enrolled and admitted students of the underrepresented sex are being fully and effectively accommodated. 112 In addition, if a school complies with part one of the effective accommodation test (ie., it provides substantially proportionate opportunities to both sexes), it is not required to accommodate the specific interests of students of underrepresented sex.
113
Since the policy interpretation was issued, schools had been surveying their students in order to assess their interests and abilities as required under the third part of the three part test. The Additional Clarification developed a new web-based prototype survey that schools can rely on as an acceptable method to measure student interests.
114 If schools follow the steps provided in the Additional Clarification, administer the survey to all undergraduates or all students of the underrepresented sex, and then fulfill the interests and abilities found in the survey, there is a presumption of compliance with part three of the effective accommodation test.
115 Therefore, if the school engages in a proper survey, it will meet part three unless there is a sport for the underrepresented sex that has unmet interest sufficient to sustain a varsity team in the sport, sufficient ability to sustain an intercollegiate team in the sport, and a reasonable expectation of intercollegiate competition for a team in the sport within the school's normal competitive region. 116 In the alternative, if by using the survey method, a school finds that it has sufficient unmet interest and ability to sustain a team and reasonable expectations of intercollegiate competition in that sport within the school's competitive region, the school is under an obligation to create a varsity team or elevate a club or intramural sport.
117
Whereas it was once presumed that proportionality was a safe harbor, some argue that this Additional Clarification makes the third part more significant than the others. Of particular importance to many Title IX advocates, the Additional Clarification places the burden of proof on OCR or on the plaintiff student athlete to show by a preponderance of the evidence that the institution is not in compliance with part three.
118
In addition, the Additional Clarification allows schools who use the survey to count non-responses as lack of interest. This has been particularly controversial. Even though the Clarification "makes clear that a school must Pa. 1992) , the burden of proof had been on the institution to prove that they met either the second or third prongs.
receive a high level of responses, that the survey must be conducted on a periodic basis, and that schools cannot use the survey results to eliminate teams" 119 many groups, including the NCAA, the Women's Sports Foundation, and even the members of the Secretary's Commission on Opportunity in Athletics have asked OCR to rescind this Additional Clarification.
Outside of the regulatory realm, another important development came through further litigation before the Supreme Court. Roderick Jackson was a high school teacher and coach who complained that his team was being treated unfairly. 120 The administration failed to address the inequities, and instead Jackson started getting negative evaluations and was eventually removed from his coaching position. 121 Jackson sued complaining that the school board violated Title IX when it retaliated against him for complaining about unequal treatment of the girls' basketball program. 122 The district court dismissed the case for failure to state a claim because Title IX does not provide a private cause of action for retaliation.
123
The United States Court of Appeals for the Eleventh Circuit affirmed the decision, and the Supreme Court granted certiorari to resolve a conflict in the Circuits as to whether Title IX does provide a private right of action for retaliation claims based on complaints about sex discrimination. 124 In the end, the Supreme Court held that retaliation against a person who complains of sex discrimination is intentional discrimination on the basis of sex in violation of Title IX.
125
The Court explains that "Retaliation is, by definition, an intentional act. It is a form of 'discrimination' because the complainant is being subjected to differential treatment . . . Moreover, retaliation is discrimination 'on the basis of sex' because it is an intentional response to the nature of the complaint: an allegation of sex discrimination."
126 Therefore, plaintiffs can now sue for retaliation against them when they report violations of Title IX. Just as retaliation claims are growing in the business sector, Jackson provides hope for those who are afraid of speaking out against discrimination in their athletic programs for fear of losing their jobs. 127 The case begin when several fathers of high school girls hockey players sued claiming that OCR was not diligent in monitoring the scheduling of girls' state championships in Minnesota. OCR reviewed the situation and though the girls played in an inferior facility than the boys, OCR did not find that this disparity was enough to be a violation of Title IX. The fathers sued claiming that OCR's process was flawed and that OCR should have found a violation of the law.
128 This lawsuit was dismissed for lack of standing, but the litigation continued when the daughters themselves filed an amended complaint against the government.
129 Ignoring the cases showing that individuals cannot sue the government under Title IX, the court found that a private right of action against OCR could be sustained when the funding agency itself is accused of acting to violate Title IX.
130
Therefore, the government's motion to dismiss the girls Title IX claim was denied.
131 Although this is only a district court level decision, if other courts follow the lead of this case, OCR may find itself subject to a flood of litigation, especially from representatives of eliminated male sports who have repeatedly failed in their attempts to sue the government claiming violations of Title IX.
Results for the 2000s
Although our analysis of the 2000s continues to evolve, as of the end of 2007, this study found more Title IX decisions (89 cases) during the current decade than in any other. In fact, the cases within this decade make up 47% of the entire cases found in this study.
Overall, although the focus of gender equity law in the 2000s has often been on OCR and its Commission and Clarifications, there has also been extensive litigation on every front. In the sexual harassment area, there have been 33 cases focusing on different claims of peer or coach sexual harassment. The next highest focus of litigation has been on program inequalities at the high school level, from scheduling of sports, 132 to differences in facilities 
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offered for male and female participants. 133 Finally, the 2000s has seen a continuation of claims for employment discrimination (13 cases), and a resurgence of claims focusing on accommodation and the three part test (13 cases) although no cases have yet focused on the 2005 Additional Clarification.
Perhaps it is not surprising given the contentious nature of Title IX litigation that the outcomes of 35% of the cases (31 cases) during this decade have been to let a claim proceed or to remand the case with no decision. In addition, during the current decade only eight decisions have found a Title IX violation, while 24 cases have found no violation of the law.
The 2000s have also seen stepped up claims involving the regulations and policy interpretation themselves, specifically focusing on the three part test. Twelve cases have focused on claims by advocates for male sports, in particular athletes whose teams have been eliminated. These claims have focused on the elimination of the team as a violation of Title IX 134 and on reviews of the regulations and policy interpretation itself. 135 As could be expected, although there are no signs that these advocates will discontinue their litigation, these cases have not been successful.
FUTURE TRENDS
In predicting future trends related to Title IX litigation, there are several unknowns. Currently, female participation in school sports at the high school and college levels is holding steady, but there is very little growth. 136 However, women's sports programs are losing ground in funding, 137 140 Perhaps these cases have only been seen at the high school level to date because parents continue to seek to fight for their minor children's rights. At the college level, when students are emancipated from their parents, it is possible that they do not bring similar claims because they fear retaliation and do not want to lose their spot on the team.
There is also some uncertainty related to the ability of plaintiffs to recover monetary damages in an implied private action under Title IX due to the United States Court of Appeals for the Fourth Circuit's decision in Mercer v. Duke University.
141 In 1995, Heather Sue Mercer was participating as a kicker on the football team at Duke University. When she kicked the game winning field goal in the spring blue-white game and attracted media attention, the head coach engaged in a pattern of intentional discrimination (harassment) against Mercer and eventually cut her from the team, even though Duke had a no-cut policy and no male football player had been cut before. Unlike many Title IX lawsuits where the plaintiffs seek reinstatement of their team, Mercer sought a declaratory judgment that Duke University had engaged in intentional discrimination in violation of Title IX.
142
At trial, a jury found in favor of Mercer and she was awarded one dollar in compensatory damages and two million dollars in punitive damages.
143
Because Mercer was the prevailing party, the district court awarded Mercer more than $380,000 in attorney's fees and costs. 147 This decision may significantly weaken the benefit of litigating a Title IX claim, at least in the Fourth Circuit. The significance may be particularly acute in sexual harassment and retaliation claims. It will be interesting to see if any of the other circuits follow the Fourth Circuit's lead.
Title IX protection for sexual harassment continues to develop with legal maneuvering in several cases. Two cases that had been dismissed by a lower court have recently been revived by the Tenth and Eleventh Circuit Courts respectively, to address the issue of whether a university has liability for the sexual assault and/or rape of an individual by a student-athlete or recruit. Both cases have significance for determining the extent to which a university must monitor the conduct of its students.
In Simpson v. University of Colorado, two former students claimed that they had been raped at an off-campus party for football players and recruits in 2001. 148 Similarly, in Williams v. Board of Regents of the University System of Georgia, a woman who was then a student at the university claims that a basketball player at the university invited her to his room where they engaged in consensual sex. 149 The basketball player allegedly arranged for a Georgia football player to hide in the closet while the couple had sex, and after the basketball player left the room, the football player raped the woman. During the rape, the basketball player called a teammate who then came to the room and also raped and assaulted the woman. In both of these cases, the men accused of the assaults were not convicted of the criminal charges. However, the reinstated cases focus on the university responsibility under Title IX. While the Georgia case addresses the issue of institutional liability for the actions of private individuals, the Colorado case heads into uncharted territory exploring whether an off-campus party attended by recruits bears the indicia of an official athletics department program.
While the previously mentioned cases will help to define the parameters of an institution's liability for sexual harassment under Title IX, considerable 146. Mercer, 50 Fed. Appx. 643, 2002 WL 31528244, at *3 (citing Barnes v. Gorman, 536 U.S. 181 (2002 150 A former student-athlete at the University of North Carolina at Chapel Hill filed a lawsuit against her coach, the general counsel at the university, and several others affiliated with the soccer team or athletics program. 151 The complaint alleged that a variety of comments and actions by the head coach created a hostile environment. The district court granted summary judgment for the defendants stating that "the behavior alleged did not constitute severe, pervasive and offensive sexual harassment that deprived the student-athlete of her educational opportunities."
152 The United States Court of Appeals for the Fourth Circuit affirmed. 153 However, in an unusual legal maneuver, the Fourth Circuit granted the plaintiff's petition for rehearing and rehearing en banc. 154 At the en banc hearing, the court vacated summary judgment on the Title IX claim, the claim against the coach for sexual harassment, and the claim against the general counsel for sexual harassment based on supervisory liability. 155 Of particular concern to the judges en banc were incidents involving the coach questioning student-athletes about their sexual activities. At trial, a jury will decide whether the coach's acts fall within the definition of sexual harassment and rise to the level of creating a hostile environment. If so, the issue of whether the plaintiff was denied the benefits of an educational program or activity will then be answered. The trial will also address the supervisory liability of the university counsel.
Another unknown is the potential protection offered under Title IX for sexual orientation discrimination. Title IX does not expressly prohibit discrimination on the basis of sexual orientation; however, OCR's Revised Sexual Harassment Guidance states that Title IX protects male and female students from opposite-sex and same-sex harassment by school employees, other students, and third parties such as visiting athletes. 156 It also acknowledges that sexual harassment directed at gay or lesbian students that is sufficiently serious to limit or deny a student's ability to participate in or 156. Revised Guidance, supra note 106, at 2-3.
benefit from the school's program constitutes sexual harassment prohibited by Title IX, which would seem to allow a cause of action based on sexual orientation. 157 Although precedent indicates a willingness of the courts to expand the scope of Title IX claims, 158 they have not taken the final step to declare protection from harassment because of sexual orientation. Under Title VII, the courts have acknowledged a cause of action for failure to conform to gender stereotypes, but there are no Title IX cases to support expanding the scope of protection within educational programs or activities. 159 The case filed by Jennifer Harris against Rene Portland and Penn State University had seemingly ideal facts to test this issue. Harris believed that her playing time was diminished and she was driven off the team because of the coach's expressed prohibition of lesbians on the team. Harris claimed that she was not a lesbian, but that her coach thought she was because of her hairstyle, clothing, and friendships. However, the case was settled before any precedent could be established.
160

CONCLUSION
The purpose of this study was to document the evolution of gender equity law as interpreted by the courts and federal agencies since the enactment of Title IX in 1972 by focusing on litigation and important developments related to this important federal law. Overall, although most scholars, attorneys and advocates focus on the three part accommodation test and its analysis of the numbers of participants and their interests and abilities, this study showed that this test has only been the focus of 20 out of the 190 cases found, or 10.5% of the claims brought before the courts. The reality is that more claims are brought dealing with employment issues (37 cases = 19%) and the many sexual harassment issues as noted in the last section (42 cases = 22%). This does not demonstrate a lack of problems in the accommodation area; instead, it is evidence that perhaps we have only scratched the surface of this problem, especially at the high school level.
In addition, there is often a perception that schools and other educational programs always lose Title IX cases. However, the evidence from this study shows that that is clearly not the case. In one area, male athletes suing after Beyond this area though, the reality is that the largest percentage of cases brought, 38% (73 cases), either end with the claims merely proceeding or claims being dismissed with no decision related to the particular Title IX claims involved. This is evidence of two developments. Initially, Title IX litigation typically involves many motions, rehearings, and remands, and so a final decision does not come until after a lengthy litigation process. 161 This may also be evidence that there is still a lack of understanding of the nuances and complexity of gender equity law. Many advocacy groups continue to ignore the regulations and policy interpretation and argue that the courts should not defer to these policies or to the several clarifications that have also been put forth. Courts also are often confused and do not understand how of all of these pieces work together. However, courts who have understood these nuances have repeatedly made clear that all of these documents must be taken together as part of the gender equity law put forth by the federal agency in charge of monitoring Title IX.
In addition, 22% (41 cases) of the cases ended with a court granting a motion dismissing any Title IX claims, in general because the plaintiffs could not present enough evidence demonstrating a violation of the law, while, only 15% of the 190 cases studied (29 cases) actually found a violation of Title IX. Clearly, although there is a lot of litigation in this area, courts still do not often find that the defendants involved have violated the federal law.
In the end, perhaps two basic conclusions can be made as a result of this study. First, it is clear that the amount of litigation surrounding Title IX continues to grow and at a very rapid pace. Even though this study only includes the first eight years of the 2000s, during that eight year span there have been 29% more cases than there were in the 1990s, 256% more cases than in the 1980s, and 1157% more cases than in the 1970s. Presumably, this increase will continue over the remaining two years of this decade as the average amount of cases in this decade at 11.25 cases per year is already almost double the average of any other decade studied. 162 Second, courts, plaintiffs and defendants continue to struggle in their understanding of the true impact of Title IX and OCR's regulations, 161 . See infra note 8. 162. The average for the 1970s is .875. For the 1980s the average is 2.5. And the average for the 1990s is 6.9. As of January 23, 2008, there were already three Title IX cases for the current year that would have been included in this study.
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REVIEW OF TITLE IX LITIGATION 163 interpretation and clarifications. It remains to be seen if OCR will put forth further clarifications potentially adding to the confusion and debate. As courts continue to struggle to understand the full impact of the law, plaintiffs will continue to bring their claims in their attempts to receive equal treatment as mandated by Title IX. And if this continued diligence leads to better understanding of the law and clarity by courts as they interpret Title IX, hopefully, the inequalities that are apparent at so many levels of sports will continue to improve. 
